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SUBJECT: GOVERNMENT PROCUREMENT - SINGLE TENDERING 

REF: GENEVA 4413 

1 . AS MENTIONED IN REFTEL, EC DEL SUGGESTED POSSIBILITY 
OF "PACKAGE" TO SETTLE OUTSTANDING DIFFERENCES ON 
TRANSPARENCY, DISPUTE SETTLEMENT, AND SINGLE TENDERING. 
DUE TO INSUFFICIENT TIME TO BRING UP SINGLE TENDERING 
DURING WEEK OF MARCH 13 SESSIONS ON GOVERNMENT PRO- 
CUREMENT (GP), EC DEL CONTACTED U.S. DEL PRIVATELY 

TO DISCUSS ISSUE. 

2. EC DEL (STRUXIANO) INDICATED WILLINGNESS OF EC TO 
REACH A COMPROMISE ON SINGLE TENDERING, BUT NOTED 
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THAT MEMBER STATES WERE A PARTICULAR PROBLEM ON THIS 
ISSUE. ACCORDINGLY, HE INDICATED THAT SINCE THE EC 
WAS NOT COMMITTED TO THE LANGUAGE IN MTN/NTMAV/133 
(ESSENTIALLY A CANADIAN DRAFT) OR TO THE OECD DRAFT, 

AN APPROACH UTILIZING EC DIRECTIVE WOULD BE MOST 
LIKELY TO SUCCEED. AS A FIRST STEP, HE SUGGESTED 
DISCUSSION OF ARTICLES 6(A) THROUGH (E) (BUT DROPPING 
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(F), (G), AND (H)) OF THEIR DIRECTIVE. U.S. DEL 
ITERATED USG PREFERENCE FOR W/133 SINCE THIS WAS AN 
AGREED NEGOTIATING DOCUMENT, BUT INDICATED OUR WILLINGNESS 
TO CONSIDER ANY APPROACH WHICH WOULD HELP REACH CON- 
SENSUS ON BRACKETED TEXTS. 

3. IN BRIEF DISCUSSION, U.S. QUICKLY READ THROUGH 
W/133 AND EC DIRECTIVE AND NOTED CERTAIN OBVIOUS DIFFI- 
CULTIES WITH EC POSITION. IN EC ARTICLE 6(B), U.S. 

DEL NOTED THAT TERMS "TECHNICAL OR ARTISTIC REASONS" 

WERE TOO VAGUE. EC DEL EXPLAINED THAT "ARTISTIC" REFER- 
RED TO WORKS OF FINE ART WHICH COULD BE COMMISSIONED, 

SUCH AS A STATUE FOR A BUILDING. "TECHNICAL" IS USED 
TO REFER TO THOSE PRODUCTS WHICH ARE NOT OF A PROPRIETARY 
NATURE. EC DEL COULD NOT GIVE A GOOD EXAMPLE, EXCEPT 
FOR REFERRAL TO PRODUCTS WHICH COULD NOT BE PATENTED. 

IN EC ARTICLE 6(C), U.S. DEL NOTED POSSIBILITY OF 
GENERAL DEROGATION FROM LANGUAGE, PARTICULARLY POSSIBIITY 
OF EXCLUDING SCIENTIFIC INSTRUMENTS WHICH COULD BE USED 
IN RESEARCH AND DEVELOPMENT. EC DEL INDICATED THAT 
LATTER WAS NOT PURPOSE OF SECTION. ON COMPARISON 
WITH ORIGINAL FRENCH VERSION, EC DEL NOTED ENGLISH 
TRANSLATION WAS FUZZY AND THAT HE WOULD LOOK INTO 
REDRAFTING THE PROVISION. WITH REGARD TO TIME LIMITS 
IN EC ARTICLE 6(E), EC DEL AGREED THAT CONCEPT COULD 
NOT BE TRANSFERRED TO INTERNATIONAL TEXT UNLESS SPECIFIC 
LIMITED OFFICIAL USE 

LIMITED OFFICIAL USE 

PAGE 03 GENEVA 04453 231322Z 

TIME PERIODS ARE INCLUDED IN OTHER TENDERING PROCEDURE 
PARAGRAPHS. 

4. WITH REGARD TO W/133, U.S. NOTED NEED FOR STRICT 
CONTROL ON USE OF EXCEPTION IN PARA 15 (B), THEREFORE 

U.S. HAD RECOMMENDED LANGUAGE, "HIGHLY SPECIALIZED TECH- 
NICAL CHARACTERISTICS". EC DEL INDICATED POSSIBLE NEED 
FOR AN EXCEPTION FOR PRODUCTS WHICH WERE NOT HIGHLY 
SPECIALIZED, BUT FOR WHICH REPLACEMENT FROM ANOTHER 
SUPPLIER MAY INCLUDE "DISPROPORTIONATE" PROBLEMS. A 
POOR EXAMPLE GIVEN BY EC WAS A SIMPLE PRODUCT SUCH 
AS FIRE HOSES WHICH BECAUSE OF DIFFERENT SIZES COULD 
REQUIRE REPLACEMENT OF ALL CONNECTIONS ON FIRE TRUCKS 
IF NOT SUPPLIED BY THE SAME MANUFACTURER. U.S. DEL 
SUGGESTED EC CONSIDER THIS ISSUE FURTHER. 

5. IN PARA 15(C), U.S. DEL NOTED TERM "OR IRREGULAR" 

WAS TOO IMPRECISE. EC DEL STATED THAT INTENT OF WORD 
WAS TO COVER CERTAIN ILLEGAL SITUATIONS SUCH AS A 
SUPPLIER ATTEMPTING TO BRIBE A PURCHASING OFFICER. 

6. BOTH DELS AGREED TO REFLECT FURTHER ON THIS DIS 
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CUSSION AND TO COME BACK TO THE ISSUE DURING WEEK OF 
APRIL 10. COMMENT: IN SEVERAL AREAS IT APPEARS THAT 
AGREEMENT COULD BE REACHED BY MORE PRECISELY DRAFTING 
EC INTENTIONS. END COMMENT. 

7. RECOMMENDATION - MTN DEL RECOMMENDS THAT USG MAINTAIN 
ITS FLEXIBILITY REGARDING WHICH DRAFT IS TO BE USED FOR 
NEGOTIATING PURPOSES. AS LONG AS U.S. SUBSTANTIVE 
POSITION IS NOT ERODED, WE SEE NO REASON NOT TO BASE 

WORK ON ARTICLE 6 OF EC DIRECTIVE IF IT WILL FACILITATE 
ACCEPTANCE BY MEMBER STATES. ACCORDINGLY. WE RECOMMEND 
THAT WASHINGTON CONSIDER ARTICLE 6 OF EC DIRECTIVE 
AND SUGGEST CHANGES PRIOR TO APRIL 10 MEETING. 
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8. DRAFTED BY SHELLEY. CULBERT 
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